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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 

 

Crl. Appeal No. 2/2016 

    

   (1) Sri Ganesh Baro, 

   (2) Sri Laba Kr. Daimary 

     …………Accused/Appellants. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellants    : Mr. T.C. Boro, Advocate. 

 For the respondent : Mr. P. Baskey, Public Prosecutor  

 Date of hearing      : 31.10.2017. 

 Date of judgment   : 13.11.2017. 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order dated 6.1.2016 

passed by Assistant Sessions Judge, Udalguri in Sessions Case No.5 (DU) 15 

whereby accused/appellants were convicted under section 326/341 IPC and 

sentenced them to undergo RI for 4 (four) years u/s 326 IPC. They are also 

sentenced  to pay fine of Rs. 5000/-each,  in default, in SI for 10 day1 (one) 

month for the offence u/s 341 IPC. 

 

2. The case of the prosecution, in brief, is that on the night of 16.10.2013 

while Niren Ch. Boro was returning home on his motor cycle then he was 

stopped by some boys and subjected to severe assault. The injured was shifted 

to Guwahati for treatment and an FIR was filed to that effect by relative of the 

injured which led to registration of Kalaigaon PS case No. 175/13. Investigation 

was started by SI Umesh Hazarika. The police officer recorded statement of 
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some witnesses and arrested three (3) persons. That police officer was 

transferred and thereafter investigation was completed by SI N. C. Swargiary 

who filed the charge sheet vide charge sheet No. 95/14 dated 22.11.2014 u/S 

341/326/307/34 IPC against the three arrested accused persons namely Deben 

Boro Laba Kt. Daimari and Ganesh Boro. 

 

3.  On receipt of the charge sheet the learned Magistrate took cognizance 

of offence and then committed the case to the Court of the Sessions Judge 

who in turn transferred the case to this Court for trial. This Court on receipt of 

the case record and after hearing the parties framed charge under Sections 

341, 326 and 307 IPC read with Section 34 IPC against the three accused 

persons. During the trial, the prosecution has examined seven (7) witnesses 

while the defence has examined none. In their statement recorded u/s-313 

CrPC the accused/appellant denied to have committed the alleged crime.  

 

4.  The learned Asstt. Sessions Judge, Udalguri at the conclusion of the 

trial found the accused/appellants guilty and convicted them u/s 324/341 IPC 

and sentenced them as mentioned hereinabove.  

 

5.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellants preferred this appeal 

contending that the learned court below failed to appreciate the evidence on 

record in its proper perspective, that the court below erred in law and fact. It is 

submitted that the impugned judgment and order are liable to be set aside and 

the accused persons are entitled to get acquittal.  

 

6.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

7.  The prosecution examined the victim, Nirin Ch. Boro as PW4. He 

deposed that on the date of the incident he was returning home on his 

motorcycle and at Tetelibhanguri chariali, four (4) boys made him stop the 

bike. When the bike was stopped, those four boys came near him and 

demanded Rs 500/ (Rupees Five Hundred) only. When he told the boys that he 

does not have the money, the boys started pushing and shoving him. On being 
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pushed and shoved, he sensed trouble and tried to escape and in order to do 

that he got up on the bike and was about re-start it to run away there from, 

when one of the four boys hit him from behind with something and the thrust 

was so powerful that PW4 immediately fell down on the ground and lost his 

senses. He further deposed that he regained senses only at NEMCARE hospital 

and realized that the four boys after making him senseless had not stopped 

and that they had continued brutally assaulting him. The victim stated that he 

had lost about 10 teeth in the attack that followed after he became 

unconscious . He further testified that there was also multiple cut injury on the 

face, lips etc. and that there was injury below the eyes. Though he was treated 

at the NEMCARE hospital as in-door patient for 21 days, still he has not been 

able to talk properly. PW4 was able to identify two of the three accused 

persons. He pointed towards accused Ganesh Boro and accused Laba Kt. 

Daimari and stated that these two were amongst the four boys who had 

stopped him on that unfortunate night and then pushed and shoved him while 

demanding the money. PW4 has not identified accused Deben Boro as part of 

that group of four boys. PW4 showed the injuries at the time of deposition.  

 In cross examination PW4 admitted that it was dark. He would also 

state that he had not seen as to who amongst the four (4) boys present had 

given him that powerful thrust which made him unconscious. While answering 

a question, PW4 would reply that he fell down on the ground with his face 

towards the ground and he has further stated that he fell down not on the 

pitched road but by the side of it. But on the question of identification of 

accused Ganesh Boro and Laba Kt Daimari, PW4 remained steadfast.  

 

9. PW 1, Paresh Boro is the informant of this case. He has stated that he 

received a telephonic call from Dipen Boro (PW2) about assault on his Bhatija 

Niren Boro and immediately rushed to the place of occurrence. Arriving at the 

place of occurrence, so deposed the informant, he saw that Niren Boro has 

sustained severe injuries on his face, eyes and other parts of the body and that 

an ambulance had arrived and was in the process of taking the injured to the 

hospital for treatment. It is also in the deposition of PW1 that injured was 

initially taken to Mangaldai Civil Hospital and then referred to Guwahati where 

he was admitted at NEMCARE, a private hospital.  
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 In his cross-examination he admitted that some unknown persons had 

assaulted Niron Boro. 

 

10.  Dipen Boro(PW2) and Umesh Ch Boro (PW3) have stated that on the 

relevant date, they received telephonic information that Niren Boro was lying 

on the ground in an injured condition at the chariali. Hearing the news, they 

informed some of their friends and then on motor cycle, reached 

Tetelibhanguri chariali within 5 minutes. PW2 and PW3 have averred that by 

that time, one Ambulance had arrived and they saw Niren on the ground in a 

badly injured condition. It is also in their deposition that they helped the 

injured into that ambulance and then PW2 escorted the injured to Mangaldai 

Civil Hospital which referred the patient to Guwahati and at NEMCARE hospital 

at Guwahati, the injured was admitted and treated.  

 

11. PW.5, Dr. Ridip Saikia deposed that he is a Neuro surgeon at NEMCARE 

hospital and that as per record of his hospital, patient Niren Ch Boro son of 

Lohit Boro of village Borbori and under Darrang district was an indoor patient 

from 17.10.13 to 13.11.2013. According to the doctor, the above named 

patient was treated for multiple fracture of the left maxilla, left zygonetic bone, 

right perigoid plates, left perigoid base, left lamibapapygacea, left mastoid, 

nasal bone + left retinal detachment + multiple tooth broken. It is also in the 

deposition of this doctor that on 4.11.2013, an operation was conducted and 

after the patient became stable, he was discharged on 13.11.2013. PW5 has 

exhibited his signature on the medical report (Exhibit 2) 

 

12. Dr. Nabajyoti Roy (PW6) has deposed that on 17.10.2013, he was 

working as a Residential Medical Officer at the NEMCARE Hospital, Guwahati 

and on that date, he had examined a patient named Niren Ch. Boro, who was 

in an unconscious state. PW6 has testified that on examination, he found 

fracture of nasal bone, teeth loss in upper jaw ( one central, two incisor three 

canine) teeth loss in lower jaw( one central, two incisor and three canine), 

lacerated wounds in the left lower eye lid coupled with dilated and fixed left 

eye ball. PW6 would also depose that there was also lacerated wound in the 

left cheek and also in the lower lip and this witness has stated that there was a 
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cut injury on the chin. The medical officer has exhibited his report marked as 

Exhibit 3.  

 

13. PW.7, SI Naren Ch. Swargiary, Investigating Officer of this case, did all 

formalities of investigation and submitted charge-sheet. Ext.4 is the charge-

sheet and Ext.4(1) is his signature.  

 

14. I have heard the learned counsel for the appellants as well as learned 

PP. I have perused the evidence and materials on record. 

 

15. In the present case evidence of victim is of great importance. So, let 

me first come to deal with the evidence of victim who was examined as PW4. 

It is in the evidence of PW4 that on the date of the incident while he was 

returning home on his motorcycle, at Tetelibhanguri chariali, four boys made 

him stop the bike. When he stopped the bike, four boys came near him and 

demanded Rs 500/-. When he told the boys that he did not have money, the 

boys started pushing and shoving him. He sensed trouble and tried to escape 

and was about to restart, one of the four boys hit him from behind and the 

thrust was so powerful that he (PW4) fell down on the ground and lost his 

senses. He regained senses at NEMCARE Hospital.  He had lost about 10 

numbers of teeth and also sustained injuries on the face.   

 

20. PW4 was examined by PW5 and PW6. Evidence of PW4 lends support 

to the evidence of two doctors. There is no inconsistency between ocular 

evidence and medical evidence. From the evidence of PW4 and evidence of 

doctors it is established that victim (PW4) sustained grievous injuries on his 

person which comes within the preview of Section 320 IPC. 

 

21. Now question arises whether accused/appellants assaulted victim 

causing him grievous injuries.  

 

22. Learned counsel for the appellants by assailing the judgment contended 

that no TIP was held by the Investigating Officer. Victim identified the 

accused/appellants for the first time in the court. Their names did not find 

place in the FIR.   
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23. PW4 narrated how he was assaulted by accused persons. The victim 

identified the two appellants in the court which is substantive evidence and 

cannot be discarded. Failure to hold a Test Identification Parade would not 

make inadmissible the evidence of identification in court.  

 

24. PW1 and PW2 on getting information rushed to the place of occurrence 

and saw the injured. They shifted the injured (PW4) to the hospital. PW1 and 

PW2 though did not see the accused/appellants in the place of occurrence, but 

their evidence lends credence to the correctness of prosecution case.  

 

25. The defence has failed to show that accused/appellants are falsely 

implicated.  

 
26. Learned trial court rightly appreciated the evidence of PWs and rightly 

held guilty the accused/appellants.  

 

27. Under the circumstances, I have reasons to hold that the order of the 

court below does not suffer from any infirmity or illegality.  

 

28.  In the result, the appeal is found to be devoid of merit and therefore, it 

is dismissed.  

 

29. Appellants are directed to surrender before the ld. Trial court within 30 

(thirty) days to serve the sentence. 

 
30. Send down the G.R. case record with a copy of this judgment.  

 

31. Given under my hand and the seal of this court on this the 13th day of 

November/2017.  

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 


